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NOMINATION OF SCOTT W. MULLER
TO BE GENERAL COUNSEL OF THE
CENTRAL INTELLIGENCE AGENCY

WEDNESDAY, OCTOBER 9, 2002

U.S. SENATE,
SELECT COMMITTEE ON INTELLIGENCE,
Washington, D.C.

The Committee met, pursuant to notice, at 9:37 a.m., in room
SH-216, Hart Senate Office Building, the Honorable Bob Graham
(Chairman of the Senate Select Committee on Intelligence) pre-
siding.

Committee Members Present: Senators Graham and Rockefeller.

OPENING STATEMENT OF SENATOR BOB GRAHAM

Chairman GRAHAM. The Committee will come to order.

Today’s hearing of the Select Committee on Intelligence is for the
single purpose of receiving testimony from the President’s nominee
for the position of General Counsel of the Central Intelligence
Agency, Mr. Scott W. Muller. Mr. Muller, we welcome you and
thank you for coming today, particularly on such short notice.

Mr. MULLER. Thank you, Senator.

Chairman GRAHAM. We also welcome Mr. Muller’s wife, Caroline,
and two of his three children, Christopher and Pete, as well as his
present and former assistants, Anna Corrales, Barbara Doan and
Karen Baker, who are all here indicating their support. Would the
family please stand and be recognized. Thank you very much.

Mr. Muller is currently the managing partner of the Washington,
D.C., office of the law firm of Davis, Polk & Wardwell. His law
practice has included complex litigation matters that contain secu-
rities, antitrust and criminal aspects.

Mr. Muller also served as an Assistant U.S. Attorney in the
Southern District of New York from 1978-1982. We heard testi-
mony yesterday from Mary Jo White, formerly the U.S. Attorney
for the Southern District. This was part of our joint inquiry into
the events of September 11. I know that the Southern District
prosecutors are among the best and most highly recognized Federal
prosecutors in the country.

We hope Mr. Muller will elaborate today in his statement and in
response to questions from the Members of the Committee on what
he has learned in his career that has prepared him to be the Gen-
eral Counsel for the Central Intelligence Agency.

If confirmed, Mr. Muller would be only the second CIA General
Counsel to go through the confirmation process. Congress amended
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the Central Intelligence Agency Act of 1949 in 1996 to require that
the person to fill this position be selected with the advice and con-
sent of the Senate. This reflects the importance we attribute to the
functions performed by the CIA General Counsel.

With the critical role played by the agencies of the intelligence
community in the war on terrorism and, perhaps soon, the war on
Iraq, now more than ever the CIA must have a strong General
Counsel. This is, in part, the reason that we are holding this spe-
cial meeting of the Committee today to hear from Mr. Muller, in
hopes that we can expedite this process so that he will be able to
assume his position prior to the adjournment of Congress.

I am certain that Mr. Muller knows the role of lawyers at the
CIA has evolved over the last 25 years. In the early 1970s there
were only a handful of lawyers in the CIA. Today there are ap-
proximately 100. In the Counterterrorism Center alone the number
has gone from one as recently as 1997 to seven today.

This growth reflects the fact that after the Pike and Church
Committees in the late 1970s completed their review of the per-
formance of the intelligence agencies, intelligence operations be-
came, as has been referred to, a heavily regulated industry.

Executive Order 12333, first issued by President Ford in 1976,
created a set of guidelines for operations—particularly those
against U.S. persons and those conducted inside the United States.
The CIA and the FBI have classified regulations that further guide
operations.

These complex sets of rules need lawyers to interpret and apply
them to day-to-day operations—and they must do it quickly, and
they must get it right. Officers in the Directorate of Operations
need lawyers they trust so that they can go about their business
devising and implementing aggressive operations that will help us
thwart the terrorists before they can do us harm.

On that point, I would like a moment to speak about the issue
of cautious lawyering at the CIA. I know from my work on this
Committee for the past 10 years that lawyers at CIA sometimes
have displayed a risk aversion in the advice they give their clients,
particularly some of the lawyers assigned to the posts in the Direc-
torate of Operations.

Unfortunately, we are not living in times in which lawyers can
say no to an operation just to play it safe. We need excellent, ag-
gressive lawyers who give sound, accurate legal advice, not lawyers
who say no to an otherwise legal operation just because it is easier
to put on the brakes.

I also know that the lawyers assigned to the Directorate of Oper-
ations are not always perceived as part of a team by their clients
but, rather, a hurdle that must be surmounted before the operators
can do their jobs. Team work requires mutual respect and I hope,
if confirmed, that you will instill that in your lawyers.

The previous General Counsel came before this Committee in a
public hearing last year on the U.S.A. Patriot Act intelligence-re-
lated provisions and asserted that the officers in the Directorate of
Operations needed “adult supervision” by their lawyers. As you
might imagine, that comment was not well received at the Direc-
torate of Operations. In my opinion, the Directorate of Operations
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officers are performing the most adult jobs in our Government
today.

I hope that if you are confirmed, Mr. Muller, you will instill in
your lawyers the need to be a team player and to give cutting-edge
legal advice that lets the operators do their jobs quickly and ag-
gressively within the confines of law and regulation.

We are joined this morning by my good friend and former col-
league in the State House, Senator Kit Bond of Missouri. I know
the close friendship that he has with Mr. Muller because he’s been
telling me about it on a daily basis for the last 6 weeks.

Senator Bond.

[The prepared statement of Senator Bond follows:]

PREPARED STATEMENT OF SENATOR BOND

Good Morning Mr. Chairman, Members of the Committee. Thank you for the op-
portunity this morning to appear before the Intelligence Committee on behalf of Mr.
Scott Muller.

President Bush’s nomination of Mr. Muller to the position of General Counsel of
the CIA reflects careful deliberation and consideration on the part of the President
for this important position.

The Central Intelligence Agency, in addition to the entire Intelligence Commu-
nity, now more than ever, faces the daunting and paramount task of gathering effec-
tive and reliable intelligence as we conduct the war on terror.

Currently, in an effort to fulfill this paramount task, the relationships and inter-
actions between the various entities within the Intelligence Community are being
reexamined and restructured in an effort to facilitate more effective and reliable in-
telligence gathering.

Throughout this reexamination, the CIA General Counsel will need to have an un-
derstanding of the laws governing these relationships. In addition, the CIA Counsel
will need to be capable of carrying out careful and thorough analysis of all the legal
ramifications of intelligence and law enforcement collaboration.

I am convinced Scott Muller’s extensive legal experience and training will afford
him the ability to provide proactive, timely, objective and independent advice to the
agency and the Intelligence Community, consistent with the laws and the Constitu-
tion of the United States.

Scott began his higher education at my alma mater, Princeton University, grad-
uating cum laude with a Bachelors degree in 1971. From there, he went on to
Georgetown University Law Center earning his J.D., making Law Review and Law
Review Executive Board.

Since that time, Scott has distinguished himself amongst his colleagues in the
legal community. For the past 24 years, he has been a litigator at Davis Polk &
Wardel specializing in representing Fortune 100-sized companies conducting what
can best be described as “crisis management.” Scott is no stranger to being thrown
into high-pressure, high-stakes legal arenas that have put his legal and managerial
abilities to the test. His ability to assimilate quickly and then master new and mul-
tiple subject matters would serve the CIA and Intelligence Community well as it
attempts to reexamine and restructure its collaborative sharing and intelligence
gathering abilities.

Among Scott’s many honors and awards, he has received:

¢ FBI Commendation and Department of Agriculture Commendations

¢ One of New York Law Journal’s “Rising Stars in 13 of New York’s Largest and
Most Prestigious Law Firms”

e Included in “Guide to The World’s Leading White Collar Crime Lawyers”

¢ International Who’s Who of Business Crime Lawyers

Scott’s interest in national security can be traced back to the mid-1980s when he
served as a member of the Arms Control and National Security Affairs Committee
of the Association of the Bar of New York City. He has over 25 years of experience
with the Federal Criminal Law Enforcement process as a prosecutor, teacher, and
defense lawyer and has worked extensively with general counsels of large organiza-
tions. After serving with the Watergate Special Prosecution Force, he:

» Clerked in the United States Court of Appeals for the Third Circuit.

¢ Was an Assistant United States Attorney in the Southern District of New York
from 1978 to 1982
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¢ Served as the Vice Chairman of the American Bar Association’s White Collar
Crime Committee

¢ Was Adjunct Professor at the Georgetown University Law Center where he
taught an advanced course in Federal Law Enforcement.

Mr. Chairman, Members of the Committee, it is for all of the aforementioned rea-
sons in my statement this morning that I am confident my colleagues on both sides
of the aisle will approve the nomination of Scott Muller to the position of General
Counsel of the Central Intelligence Agency.

The emerging challenges before the Intelligence and Law Enforcement Commu-
nities that will surface throughout their reexamination and restructuring will neces-
sitate the talents and legal expertise of folks like Scott.

Thank you again Mr. Chairman and Members of the Committee.

OPENING STATEMENT OF SENATOR KIT BOND

Senator BOND. Mr. Chairman, thank you very much for your
very thoughtful and carefully worded guidance to the General
Counsel’s position. Most of all, thank you for conducting this hear-
ing so promptly. I know the President and the Administration are
very grateful that you are moving expeditiously because, as you in-
dicated, this is a position of paramount importance given the chal-
lenges we face in the international and national arena today.

In the interest of full disclosure, I will tell you that even though
Mr. Muller lives in Maryland and practices in New York and
Washington, D.C., I am here as a Senator from Missouri to offer
my highest commendations. His son and my son were in high
school together and now in college together and furthermore my
wife has known him longer than I have, and I would say on behalf
of Linda and Sam, he has their highest endorsement, and that’s
just one of the reasons I'm here today.

The most important reason, obviously, is that President Bush’s
nomination of Mr. Muller to the position of General Counsel re-
flects, I think, careful deliberation and consideration on the part of
the President for this important position. As you have indicated,
Mr. Chairman, the Central Intelligence Agency, in addition to the
entire intelligence community, now more than ever faces the
daunting and paramount task of gathering effective and reliable in-
telligence as we conduct the war on terror.

I have many more things to say about Mr. Muller that I will sub-
mit for the record because of the time constraints, but I think
you've indicated that the CIA General Counsel will need to have
an understanding of the laws governing these relationships, and
the Counsel will need to be capable of carrying out careful and
thorough analysis of all the legal ramifications of intelligence and
law enforcement collaboration, not simply being the abominable no-
man, but providing the best advice on how to comply with all the
laws to get the job done.

I'm convinced that Scott Muller’s extensive legal experience and
training will afford him the ability to provide proactive, timely, ob-
jective and independent advice to the Agency and the Intelligence
Community consistent with the laws and the Constitution of the
United States.

Scott began his higher education at Princeton University, grad-
uating cum laude in 1971, and from there he went to Georgetown
University Law Center, earning his J.D., where he served on the
Law Review and the Executive Board of the Law Review. Since
that time he has distinguished himself among his colleagues in the
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legal community, for the past 24 years as a litigator at Davis Polk
& Wardwell.

He has received the FBI commendation, the Department of Agri-
culture commendations. His interest in national security can be
traced back to the 1980s, when he served as a member of the Arms
Control and National Security Affairs Committee of the Association
of the Bar of New York City. He has also clerked in the U.S. Court
of Appeals for the Third Circuit, and, as you indicated, was an As-
sistant U.S. Attorney.

Mr. Chairman, Members of the Committee, for all the aforemen-
tioned reasons I am confident my colleagues on both sides of the
aisle will consider this nomination carefully and approve the nomi-
nation of Scott Muller to be the General Counsel of the Central In-
telligence Agency. I again offer my sincere thanks to the Com-
mittee for the expeditious hearing, and I offer any assistance I can
in moving this nomination forward. Again, Mr. Chairman, my sin-
cere thanks.

Chairman GRAHAM. Thank you very much, Senator. We are
being joined by Senator Rockefeller. Senator Rockefeller, Senator
Bond has just introduced Mr. Muller, and we are prepared to turn
to his statement unless you would like to make an opening state-
ment.

Senator ROCKEFELLER. No.

Chairman GRAHAM. Mr. Muller.

STATEMENT OF SCOTT W. MULLER, GENERAL COUNSEL-
DESIGNATE, CENTRAL INTELLIGENCE AGENCY

Mr. MULLER. Thank you, Mr. Chairman, Senator Rockefeller. Let
me start, Mr. Chairman, by thanking you and the distinguished
Members of this Committee for giving me this opportunity to ap-
pear before you and to make this introductory statement. I am hon-
ored that the President has nominated me to the position of Gen-
eral Counsel of the Central Intelligence Agency.

The privilege I feel in being asked to serve is particularly great
because this is an extremely challenging time for the Agency, the
Intelligence Community, and the Nation as a whole. The laws gov-
erning the relationships between the Intelligence and Law Enforce-
ment Communities and the practices of those communities are un-
dergoing rapid and substantial change. A new and fresh perspec-
tive is being brought to balancing the need for collaboration and
the simultaneous need to respect constitutional values and, in par-
ticular, the Intelligence Community is being asked to coordinate
more closely than ever with criminal investigators and prosecutors
on the domestic side and overseas.

This re-examination is taking place in a real-time crisis situation
where there are continuing, simultaneous demands on a number of
fronts and a critical need for judgment, management skill and a
collaborative spirit in the Office of General Counsel.

For 24 years, I have been a litigator at Davis Polk & Wardwell
specializing in representing Fortune 100-size companies and others
at times when they were immersed in crisis and felt that they were
under siege. A major part of my practice and experience can best
be described as crisis management. I have frequently been asked
to walk into fast-moving, high-pressure, high-profile legal disaster
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areas, to assemble and manage large teams of lawyers and other
experts, to work within new and complex institutional structures,
to collaborate, as appropriate, with those representing diverse in-
terests and to guide my clients’ responses on multiple fronts simul-
taneously.

I've had the opportunity to engage and, I trust, to master new
subject matters, often extremely complex and usually technical, if
not arcane, and to do so under severe time constraints. I've also
had the opportunity to advise numerous large institutions on the
establishment of legal compliance programs designed to avoid vio-
lations of law while at the same time giving business executives
the tools they need to perform their jobs effectively. To add a word
here, I might say that it’s not cautious advice that’s part of that;
it’s careful and timely advice. That’s the critical element.

The central part of my practice for the last 25 years has been
Federal criminal law and enforcement, and my experience in that
area is current and extensive. After serving with the Watergate
Special Prosecution Force, I clerked in the U.S. Court of Appeals
for the Third Circuit. I was an Assistant U.S. Attorney in the
Southern District of New York from 1978 to 1982. I served as the
vice chairman of the American Bar Association’s White Collar
Crime Committee and as an Adjunct Professor at Georgetown Uni-
versity Law Center, where I taught an advanced course in Federal
law enforcement. More importantly, the vast majority of my cases
have involved Federal criminal law and interaction with Federal
prosecutors and other Federal regulators at all levels.

I believe that the job of General Counsel of the Central Intel-
ligence Agency is to provide timely, objective and independent ad-
vice to assist the DCI, the Agency and the community as a whole
in accomplishing their missions effectively and doing so in a way
that is fully consistent with the laws and Constitution of the
United States. I view a critical part of that job as working with this
Committee and its House counterpart as you fulfill your important
oversight responsibilities.

I am enthusiastic about the opportunity to serve. I look forward
to answering your questions and providing whatever information
you feel may be necessary or that you may find useful as you con-
sider my nomination. If confirmed, I look forward to working with
you on the important matters that face the Central Intelligence
Agency, the intelligence community, this Committee and its House
counterpart, and as I said before, the Nation as a whole.

Thank you, Mr. Chairman. I'm prepared to answer any questions
you may have.

Chairman GRAHAM. Thank you, Mr. Muller. We will proceed with
questions on a 5-minute rotating basis.

As I indicated to you in our remarks before the hearing com-
menced, I was very impressed with the file that I had the oppor-
tunity to review. You have an impressive background. One question
that would be raised in reviewing that is the fact that you have not
had much previous experience in intelligence or intelligence-related
activities. Could you tell us what you think in your background has
best prepared you to assume this responsibility?

Mr. MULLER. Yes, Senator. I think that’s a fair and appropriate
question and I thank you for asking it. To start, I have no direct
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intelligence or national security experience. I have in the vast ma-
jority of my cases, however, specialized in mastering new sub-
jects—often extremely complex subjects—in very short periods of
time. That has been the essence of my practice over the past 25
years, and the range of subjects has been quite broad.

In addition to that, as I said in my opening statement, I have
come to specialize over time in what, as I've said, can best be de-
scribed as crisis management, which essentially has meant going
into very difficult situations with multiple challenges at the same
time. Often I'll have the media, Federal investigators, Securities
and Exchange Commission or civil anti-trust authorities, foreign
investigators—every kind of possible challenge to an entity—all at
the same time, all happening sometimes with lightening speed and
be called in to try to marshal the resources necessary to deal with
that problem. Often that involves hiring multiple law firms—Iit-
erally organizing and managing hundreds of lawyers—and then in
a very brief time understanding the facts, and often brand new
law, in a way which I can then advise on how best to respond on
those fronts at the same time.

Finally, and I think perhaps most importantly given the changes
that are underway in the Intelligence Community, and as we re-
examine the national security organization generally, I have an ex-
tensive experience in law enforcement—both as a former pros-
ecutor, but again, most recently and more importantly, as a defense
lawyer. I am fully conversant with the way the Federal investiga-
tive system works with FBI agents. I think I would have a credi-
bility in dealing with them and understanding their problems and
the interactions in a way which, while not unique, will be of ex-
traordinary importance.

Let me say as well that I asked myself this question when I was
first approached about the possibility of serving as General Counsel
of the Central Intelligence Agency, and I asked it on a number of
occasions through the process in which I was interviewed. I've spo-
ken now to four former General Counsels of the—and did speak
prior to accepting the nomination—four prior General Counsels of
the Central Intelligence Agency and the Acting General Counsel
now. I spoke to two of the witnesses you had here before you yes-
terday, both of whom are my friends, Louis Freeh and Mary Jo
White. I spoke to a former head of the Central Intelligence Agency
and I spoke to the gentleman who is now the General Counsel for
the National Security Council.

Each and every one of them told me—and also a former Attorney
General who is a friend—each and every one of them told me that
in their view the most important requirement for the General
Counsel of the Central Intelligence Agency is judgment and matu-
rity and the ability to make decisions quickly but properly. I have
no illusions about how much there is to learn. Clearly it’s a lot. I
also have no doubt that I can do it and do it well.

Chairman GRAHAM. Thank you, Mr. Muller. That was very reas-
suring statement. You are going to face a number of challenging
legal issues should you be confirmed. One of those that has been
discussed repeatedly, including yesterday by former FBI Director
Louis Freeh and former U.S. Attorney for the Southern District of
New York, has to do with the wall between law enforcement and
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intelligence. We have found instances where that wall has been so
impenetrable as to keep information that would have been valu-
able, potentially even change the course of events, from passing in
one direction or the other.

There were some significant changes made in the law as part of
the U.S.A. Patriot Act that was adopted in October of last year. At
this stage, do you have any comments to make, including from your
experience as a U.S. Attorney, as to how that wall of separation
should be either modified, dismantled, strengthened?

Mr. MULLER. Well, let me start, Senator, by saying that I think
the changes that were made in the U.S.A. Patriot Act were clearly
necessary in light of the events of September 11 and I think have
gone a long way toward creating at the operational level the kind
of sharing and collaboration that this Committee and the Intel-
ligence Community and the Bureau and law enforcement think
need to occur. There’s a lot of work left to be done.

The wall that originally existed obviously had its basis in experi-
ence. The concept essentially was that to the extent there was a
merger of foreign intelligence and law enforcement there would be
both the incentive and the opportunity for abuse. But we now live
in a world that’s different than when that wall was first erected.

First, unlike the days prior to the Church and Pike investiga-
tions, there is now Congressional oversight that is effective and ex-
tensive. In addition to that, the nature of the threat has changed
dramatically. The distinction between domestic and foreign is dif-
ficult to apply in a world where the threats are truly transnational,
just as the distinction between law enforcement and intelligence is
difficult to sustain when the line between war and peace has essen-
tially been eroded in the way that it has.

Obviously, it’s going to be a critical issue going forward to contin-
ually re-examine the relationship between domestic law enforce-
ment and domestic activities on the one hand and foreign on the
other. There are clearly things that can be done now, some of the
issues relating to the FISA that are being litigated before the court
that need to be examined, but as a general matter, while keeping
an eye on the reasons why the wall was essentially erected in the
first place, clearly we’re moving toward other ways of achieving the
goals of protecting U.S. civil liberties interest while getting the job
done.

Chairman GRAHAM. Thank you very much, Mr. Muller.

Senator Rockefeller.

Senator ROCKEFELLER. Thank you, Mr. Chairman. I bid you a
good day.

Mr. Muller, a couple of things. I think that essentially in life peo-
ple have two parts to them. You get this all for free.

Mr. MULLER. My children are getting it, too.

Chairman GRAHAM. Senator Rockefeller might charge tuition for
your children—always mindful of the family treasury.

Senator ROCKEFELLER. That’s right. Always looking for more.

[Laughter.]

Senator ROCKEFELLER. In other words, the skill sets that they’re
trained with and then sort of the way they adapt to how life puts
them into a different circumstance. Skill sets—this is still a con-
tinuation of the Chairman’s question—skill sets are powerful. Now,
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as Senators we have to manage time and all kinds of things. Lots
of people have to do that. When a lawyer says I can manage time,
get a hundred lawyers together, react to a crisis, and walk into a
situation and master it, that’s important. It was reassuring to the
Chairman and it doesn’t un-reassure me, but I want to probe a lit-
tle bit further.

If you don’t know about a subject, there is a price. I'll just pick
an example out of the air. You can have mastery of the history of
China, for example, but if you don’t speak Chinese or if you don’t
speak several of its dialects, talking about this Agency, you're dis-
advantaged. Because it means that Mao Tse-dong, for example,
could never, was never understood by more than one-third of the
people of China because of the dialect and the province that he
came from when he spoke.

So for a lawyer for the CIA, General Counsel for the CIA, the
skill set has to be, I think, quite broad. In your case it’s a set of
instincts as to how to gather together the threads needed to use,
as you say, good judgment, common sense, as the others said, good
judgment and common sense. I'm not questioning whether that’s
enough, but I'll just give you an example then, ask you to respond.
T've used this several times before.

We had here in open session not long ago a Minneapolis FBI
agent and he had been dealing with the Moussaoui case. He had
two choices. Moussaoui was working under an expired French visa,
of that nature. Thus, he had broken the law and, therefore, law en-
forcement said, “you go get that person.”

Now there was another choice he could have made, which was
to say, I know that this person, I suspect that this person has ter-
rorist ties and, therefore, rather than nailing him for what I know
I can get him on, wouldn’t it be more useful for me to surveil him,
to see who he has lunch with—to figure out, just to watch over a
period of months what his interaction is and who he sees. In fact,
this gets more and more important as we get more into all of this.

He clearly, resolutely, proudly, definitively picked the first course
and rejected the second, in his testimony to us. It’s that I think
that the Chairman and I are thinking about. Mastery—you’ve got
to speak the language. You can go to the country, but youve got
to speak the language. So with that kind of alliteration, I want you
to expand more on just that good judgment is enough.

Because it’s like why Mormons are so important to the Agency
because they get their language training for 2 years and then they
go out and they go in the street. So they learn not just the dialect,
which they’ve already learned, but they learn the colloquial lan-
guage. Then some of them go to the Agency where they do unbe-
lievably helpful things. But if they didn’t have that, they couldn’t
do that. Now, you have this whole, huge field to survey.

Mr. MULLER. I understand your question, Senator. First, let me
say, obviously, I agree with you. In order to do the job or under-
stand China, you ultimately need to learn Chinese, and you need
to learn it pretty fast. I will not know Chinese the day I arrive. I
will be able to rely on people in the Agency and in the General
Counsel’s office for the time that it takes me to learn for a period
of time. But I will need to learn fast, and I have no illusions about
that.
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It is also true that this is a highly specialized area. It’s not much
you read about in books. You have to go out and actually spend
some time and understand the business of what is done at the
Agency.

There is, of course, the legal part—the law—and, as I said, I
have learned extraordinarily arcane areas of law and have done it
fast. The more difficult part, and I think you’re right, is to learn
the business of the Agency

Senator ROCKEFELLER. The instinct which pulls you back to one
or another place.

Mr. MULLER. You're talking about the two choices, you mean.

Senator ROCKEFELLER. I just use that as an example. The ques-
tion of the instinct. Where do you go? You get the information, but
then where does it take you?

Mr. MULLER. It’s hard to answer a question about instinct in the
abstract. Let me say this and then I’ll sort of venture into, as best
I can, to try to answer that.

I think one of the reasons why I have been lucky enough to have
success going from one crisis management situation to another—
why I get asked by different clients to do it is because I'm willing
to make judgments. I'm willing to take risks when they have been
carefully calculated. I'm willing to act with the speed that’s re-
quired by the clients and the circumstances.

As well, I think I’'ve been able to show a number of clients that
I can learn Chinese. If I may, I'll give you a brief example. I rep-
resented—one of the most arcane parts of the securities business
is the loaning and borrowing of securities back and forth between
firms. There are a handful of firms in the country and, indeed, in
the world who do it. They make vast sums of money doing it. Two
firms ran an operation together for a period of years and then had
a dispute about how to account for the proceeds of it because their
system seemed to be giving them results that weren’t intuitively
right.

They interviewed a number of lawyers to try to find one who
could come in and understand what was going on, and they gave
that lawyer—and I was among a group of lawyers who were inter-
viewed about doing it; I’'d had no prior experience in the area at
all and, indeed, relatively little in the way of accounting back-
ground. I knew nothing about the business; I had never heard of
it.

I had a month to do this because it was actually a dispute. I was
being hired by one side. I went in with the people who had actually
put the system together, and we took it apart, piece by piece. I
learned the business. Not only that, I found imbedded in the as-
sumptions—in one of the assumptions that underlay their system—
a system that they had created and which they had looked at—and
this particular issue they’d looked at over and over again, they had
missed it.

I ended up taking the system apart. I ended up putting their sys-
tem back together. That system, the system that I created essen-
tially for them, is now being used by that particular firm for hun-
dreds of millions of dollars every year. That was Chinese—or Greek
in that case. I learned it, and I was able to be helpful and fast.
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Now in terms of instinct, to come back to what I think is the core
of your question, it’s hard to answer again in the abstract. I have
had, albeit awhile ago, the choices that you asked between does one
act now to stop a particular individual or does one, in effect, let the
chips ride to see what additional gains can be made.

Those are judgments which can only be made on the basis of all
the facts at the time. As a lawyer, I will not be making them in
the first instance. Instead, I'll largely be advising as to what I per-
ceive the risks are.

I'll come, if I can, one further point. Senator Graham in his open-
ing statement referred to a prior General Counsel who talked about
the need for adult supervision—who had used the word adult su-
pervision. I obviously and clearly do not view that as my role. I
view the lawyer more as a navigator who will help the captains of
the ship steer it as best they can as so it’s not to hit shoals, to tell
them where the water is deep and where it is shallow, and to give
them their best judgment—my best judgment as to how the ship
will fare in particular seas. But I will not be running it. I will not
be the captain. I will be advising as best I can on how to navigate.

Senator ROCKEFELLER. I'll wait for the second round. Thank you.

Chairman GRAHAM. I’d like to follow up on Senator Rockefeller’s
questions by posing, as one might in a law school classroom, a cou-
ple of hypotheticals.

Mr. MULLER. Sure.

Chairman GRAHAM. We don’t expect a master’s paper on this, but
in 2 or 3 minutes, if you can sort of give us an idea of how your
mind works, how you would go about approaching these issues.

First, one of the most vexatious issues that we’ve been dealing
with is the so-called leaks problem. We have an elaborate system
by which information is classified, which means that its release to
the public is restricted, and we have laws to protect that classifica-
tion system, many of which point directly at the Director of Central
Intelligence, who has specific legal responsibility, if he becomes
aware of an inappropriate release of classified information, to take
actions, including forwarding cases to the Department of Justice.

The fact is, this system, from my information, has not resulted
in a successful prosecution in some two or three decades. The num-
ber of leaks are rampant. You could probably pick up today’s New
York Times and Washington Post and find several of them on the
front page. I've described we now are not dealing with leaks; we’re
dealing with dam breaks where big surges of information such as
the Department of Defense battle plans for Iraq get released inap-
propriately.

If during your third week on the job Director Tenet should come
in to you and say that he shares this concern and clearly the cur-
rent system is not functioning either as a deterrent or as a punish-
ment system, how would you go through the process of approaching
that problem? With whom would you consult? What would be your
analytical steps, et cetera? I might say I hope this hypothetical
issue becomes a real issue soon.

Mr. MULLER. Well, Senator, I think you are right. The issue of
leaks is an extraordinarily important one. The damage that is done
by leaks is no different than the damage done by a spy. The fact
that it’s done for, you know, what the leaker may view as appro-
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priate reasons is absolutely no excuse given the horrendous dam-
age that can occur. I think I would approach—leaving aside for the
moment the question of who I would consult—my mind wraps itself
around the problem in the following way.

The first question I ask myself is what are the legal authorities
and what are the statutes that apply and are they adequate? In the
case of leaks, I know that there are espionage statutes which relate
to the leak problem. I also suspect that there is a certain amount
of disinclination on the part of the Federal prosecutors to want to
use the word espionage to deal with the problem of—with an issue
of a U.S. person who is leaking as opposed to spying. So the first
question I would ask is to find out what the statutes are, to find
out whether they’re adequate and, to the extent that theyre inad-
equate, an issue which I think I would clearly address with the De-
partment of Justice, the Criminal Division, and others, I would ask
that question first.

The most difficult question with respect to leaks has to do with
actually investigating and finding them. In order to do that, you
would want to have a specific case where it came to you or, to the
extent that you could, you would want to put in place systems
which would actually allow you to find them before they occurred
or as they were occurring.

More than anything else, you want to find a case that you can
bring. You want to find a case that you can bring and bring suc-
cessfully. You’d have to navigate your way through the problem of
the threat of exposure of national security secrets as you do it.

So to answer the question, again, I would first analyze what are
the legal authorities and, most importantly, I would try to find a
way—pro-actively rather than reactively—to, whether it’s set a
trap, or set up a system where I could actually come up with a way
to do it. It’s a very difficult problem.

I think the reason why, at least to my knowledge, there haven’t
been leak prosecutions—leaving aside the issue of to what extent
can we actually go to the media in order to deal with this—a highly
sensitive question and one which the Department of Justice I know
has thought about extensively—but if one is limited to looking in-
ternally, that’s one of the great problems, is actually finding it.

Chairman GRAHAM. Thank you.

Senator Rockefeller.

Senator ROCKEFELLER. Thank you, Mr. Chairman.

I want to still go back to the first question. This is not unfriendly
questioning. You recognize that there is this gap and you say that
you can overcome it and it is our duty to try to make our best judg-
ment that you are right about that.

Mr. MULLER. As I said Senator, I view it as a fair and appro-
priate question and I continue to.

Senator ROCKEFELLER Yes, you did and you are very forthcoming
about that.

There is an agency that used to be called HCFA—which is the
Health Care Financing

Mr. MULLER. I had a case involving them.

Senator ROCKEFELLER. You are involved with them?

Mr. MULLER. I had a case involving them. I had to learn some-
thing about them, yes.
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Senator ROCKEFELLER. I think it takes somebody about 12
years—it is my judgment—to learn health care, public policy, in
and out. You can do it through the master’s thing. You can do it
through a Ph.D. at Johns Hopkins or wherever, but then you’ve got
to practice it. Then the real world comes in on you and then you
have the political process that comes in on you, and then OMB that
comes in on you.

President Bush’s head of HCFA is a fellow named Tom Scully,
who knows health care cold. That’s what he’s done. He’s a lawyer.
But he brings more to it than the law. He brings to it just flat out
knowledge and the battle scars of what went wrong as he applied
legal instincts versus the practical problems of a recalcitrant HHS
Secretary or President or OMB or whatever.

Am I justified in saying that fast learning skills—and then shoot
me right down if you think I am wrong—that it really isn’t just a
matter of collating lawyers and learning quickly, but that instincts
are not learned quickly. They come from experience. It’s like an
agent who has served overseas and does human intelligence. I
mean, you don’t just go get trained for it. It takes years to develop
the instincts that allow you to know what you are doing—which is
right, which is smart, that you should have done this or that. Now
how do you help me?

Mr. MULLER. I understand your question. Let me first say in-
stincts, I don’t think, are learned. You have them, you develop
them in whatever field you have over time. You then take those in-
stincts and you apply them to whatever set of facts or area you are
put into. That’s what I do. There have been three prior General
Counsels——

Senator ROCKEFELLER. Where do you get the instincts from?

Mr. MULLER. Your experience.

Senator ROCKEFELLER. But your experience isn’t in this.

Mr. MULLER. No. But you don’t need to have—with respect, Sen-
ator, I don’t believe you need to have your instincts honed in this
particular area. I think you need to have your instincts honed in
the fight, in the well, in places where there are multiple people
with different views where you have to navigate through them and
where you have a sense of where a common sense good judgment
would put you in the choices between letting someone stay out in
the field so you can follow where they go and find the terrorist’s
co-conspirator, letting them have one more phone call, or instead
taking the risk that they are going to do something. You simply
look at all the facts and circumstances and you bring to it the best
judgment you have.

I have spent the last 25 years essentially making precisely those
kinds of judgments in varying fields. In particular, I have made
them in the law enforcement area for only 4 years as a prosecutor,
although we ran undercover operations, we ran a sting operation
and in one case in which I can’t talk about here, we actually had
a person who was in organized crime who was out on the edge of
doing things with organized crime to keep his credibility going.

I have lived those, albeit when I was younger. I have spent the
rest of my career dealing, watching prosecutors having made the
same decisions sometimes representing on the defense side. There
have been three prior General Counsels of the Central Intelligence
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Agency who came to that job without intelligence experience. The
first, named Tony Latham, came from Shea and Gardener. Russ
Bremer came from Wilmer Cutler, and Stanley Sporkin from the
SEC. Without knowing the ins and outs of how well they performed
in your eyes Senator, I know from the people I have talked to in
the Agency that several of those performed very well.

I could add as well that I asked this question and I was—as I
said to a person from people who know this community and know
me—said, “don’t worry about this. You will be able to do it. It will
come naturally to you because of your experience and because of
the amount of law that is involved is relatively speaking not the
body of HCFA law.” Would I know health care policy the way the
gentleman you described? No. Do I think that my instincts and ex-
perience are such that I can add real value and help make sure
that the lawyers are part of the team and not viewed as—and don’t
view themselves as—adult supervisors? Yes. The delivery of legal
advice, working as a team, avoiding us versus them kinds of cul-
tures, that’s what I do.

Senator ROCKEFELLER. I thank you and I'll have the third round
if you don’t mind, Mr. Chairman.

Chairman GRAHAM. Thank you, Senator.

I'd like to raise a second issue. The Intelligence Community is or-
ganized theoretically under the general supervision of the Director
of Central Intelligence. By tradition and history, the Director of
Central Intelligence also has served as the head of the CIA, one of
the constituent agencies that make up the Intelligence Community.

In your position, you are going to serve as the General Counsel
to both of those positions—to both in his directorate of the whole
community as well as his specific responsibilities at the CIA. One
of the other agencies that’s in that constellation of intelligence
agencies is that part of the FBI which is involved in intelligence.
This multiple responsibility creates the potential of conflicts of in-
terest, as we have learned in our hearings. Not infrequently the
FBI and the CIA have different views of the same matter which
have resulted in patterns of action, including one ignoring the
other.

Think about and tell us how you would approach these multiple
responsibilities and particularly how you would see, from your posi-
tion as General Counsel, dealing with the conflicts between the
FBI’s intelligence responsibilities, the CIA’s virtually total intel-
ligence responsibilities, and the DCI’s overview of all of the agen-
cies of the agencies of the Intelligence Community.

Mr. MULLER. I think there are—TI'll try to divide that question
into a couple of parts if I can. One part has to do with the relation-
ship and possible conflict between the FBI counterintelligence and
domestic responsibilities and the CIA’s foreign both counterintel-
ligence and intelligence activities. The second question I think has
to do with the role of the DCI as head of the community and what
conflicts may exist both because of his dual capacity as head of the
CIA and head of the community and, as a corollary to that, what-
ever conflicts I may have as General Counsel to him in those capac-
ities.

Let me address the first question first. The message of the U.S.A.
Patriot Act and the lesson of 9/11, subject of course to the correct
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oversight, is that the parts of the FBI and the CIA need to work,
and the Justice Department, fully hand-in-hand in the investiga-
tive stage, in the stage where they are trying to determine ways
in which they can disrupt and detect terrorists and other threats.

There is now increasing and should be full field-to-field coordina-
tion. It’s precisely now—and just as in the past in espionage cases
choices have had to be made along the lines of the choice that you
referred to earlier, Senator Rockefeller, about when to bring a case
and when not to bring a case, when to let one ride and when not
to let one ride. Those choices will increasingly need to be made as
those teams work together.

They are also going to have significant issues to work on together
as to whether or not cases are brought and where they are brought,
what obligations will be under Brady against Maryland and a vari-
ety of related questions. There is no substitute for not only having
the field agents working together but actually having the lawyers
work together as well, the prosecutors, as they are now doing in
the counterterrorist cases where, as I understand it, there is and
has been an extraordinarily good relationship between the Federal
prosecutors and the Southern District of New York and the Eastern
District of Virginia, the FBI agents, and the CIA agents all work-
ing together.

I would envision that there would be, over time, an extensive ex-
change not only of information but of personnel, hopefully even be-
tween the offices, so as to make that—and ultimately when the sys-
tems are pulled together in a way which I understand they are not
now, then the walls should ultimately be transparent and then
choices can then be made as to when cases should be brought, what
the costs will be, where they will be.

With respect to the second question having to do with the DCI’s
role, obviously that has been an issue not only for this Committee,
but really for the Nation, most recently, but over time. It is one
that when one looks at—every time I look at it and think through
a possible solution to how the national security apparatus ought to
be organized differently I see both advantages and disadvantages
to it and there are obviously a host of proposals.

In the current system, as General Counsel I would view myself
as having those responsibilities which the DCI gives me with re-
spect to the community. I have no question but that a significant
amount of coordinating work can and should be done. There are
lawyers from the General Counsel’s office that are deployed to most
of the other elements of the community, or can be—I think NSA
may be an exception—but I would envision working very closely
with the other General Counsels.

I don’t perceive a conflict. I have frequently represented multiple
clients, to the extent that one can view this as a multiple client.
My client is the mission. My client is the President and the Execu-
tive branch subject to this Committee’s oversight. Actions speak
louder than words. I think to the extent that there is a perception
of a conflict it can be eliminated. To the extent that there is a con-
flict, I'll be the first to say so. I doubt it’ll occur.

Chairman GRAHAM. Senator Rockefeller, could I ask two favors.
First, could I ask a followup question beyond my 5 minutes and
then, second, I am going to have to leave. Could you continue the
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hearing and then conclude it when you have completed your ques-
tions? You're a scholar and occasionally a gentleman.

We have had issues where, because of what now is agreed to
have been erroneous legal advice, important decisions were either
made or not made. The most prominent example is in this so-called
Moussaoui case that Senator Rockefeller referred to in his ques-
tioning, where the field agent in Minneapolis was berating the cen-
tral office here in Washington to seek a FISA in order to get infor-
mation. The persons making the decision here in Washington, by
all now agreement, were misapplying the law and denying this re-
quest, and then shortly after 9/11, when they did get access, found
information that could have been very significant had it been avail-
able earlier.

How do you see your responsibility in terms of the legal commu-
nity which advises all of the agencies that make up the Intelligence
Community, so that on something such as what are the rules for
a FISA, that the information is uniformly disseminated, updates of
change in the law are promulgated, and some degree of oversight
to assure that the legal officers are applying the appropriate stand-
ard, that we have a continent of law and not a series of individual
islands which may be drifting away from each other.

Mr. MULLER. I think within the Agency, to answer that question
there first, what you have identified I think is one of the most im-
portant things that the General Counsel is responsible for ensur-
ing. There needs to be careful management and coordination
among all the lawyers giving advice within the Agency to assure
that it is, A, uniform, B, correct, and, C, that it is not driven by
concerns of caution not required by the law, and similarly that it
is not—that 